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iis epoca. Was ween taken from an erder of the Unite. 


eee lS eourice Court for the Northern District of California, 


Meee Division thereof, denying a motion for relief from a 
mimary) judgment pursuant to Federal Rules of Civil Procedure 


Bo) as entered on January 6, 1967. 
oe a peor ie CAIs 


The FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver 
SAN FRANCISCO NATIONAL BANK obtained a summary judgment 

mnst the present appellant, WILLIAM S. BENNETT, having 

feged in a complaint that he was liable upon a "Continuing 
iranty"” for money advanced to others. A summary judgment was 
fered against WILLIAM S. BENNETT for $405,430.00 with interest, 
Meemoccclaravion that, inter alia, "the records of SAN 

INCISCO NATIONAL BANK showed that" WILLIAM S., BENNETT execuved 
ecm mec Nis Continuing Guaranty upon the obligations in 
tstion. The existence of the obligation was denied by BENNETT 
f the granting of the motion for summary judgment by the court 
29k nlace at a time when the present appellant, bedwevine 

melt to be in the course of negotiation with FEDERAL DEPOSIT 
URANCE CORPORATION upon. numerous controversies, took no action 


Beaocct Of such pending motion, 


Tobe PACTS 


The plaintiff's complaint charged that the appellant 

NETT was liable as 2 continuing guarantor for monies advanced, 
marily to one E. T. KOMSTHOEFT., ‘The case was one of @enumber 
similar cases filed by the same plaintiff against BENNEDT , 

had obtained continuances for the filing of pleadings, etc. 
ause of negotiations in which BENNETT had offered to attempt 
make available to the plaintiff the discovery of assets of 

various debtors. These negotiations were based upon 
‘rrespondence which followed numerous Conferences: wich counsel. 
Mesenting the plaintiff. - | ad 

The first of such letters, the contents of which are 

f-explanatory, was written August 23, 1966, and reads as 
-Lows: 

Maemas B. Swartz, Esquire 

Exonson, Bronson & Mckinnon 

Attorneys at Law 

Bop California Street 

bem FranciscOm California 

Dear Mr, Swartz: 

I am sending you this letter in duplicate so Gaat a 

copy may be transmitted to Federal Depnosi™ I[memmance 

Corporation for review in respect of its contents; 

it is in furtherance of the matters discussed at a 

conference of August ‘11, 1966, in which you, I, and 

William S. Bennett were-the: participants. 

Mr. Bennett strongly believes that he can be of sub- 

stantial assistance to FDIC in its collection of 

monies from debtors out of assets not known to your 

principal, but discoverable by him. At the same Caner 


since FDIC has made so many claims, followed by law 
suits, etc., against Bennett, he would hope to gain 


ae, 


some advantage both as to time and to potential amount 
in exchange for the benefit which he might thus bring 
tee PDIC . 


While we had discussed various formulae out of which 
uheme thoughts could be crystallized, you had proposed 
that a letter would offer a better wehnicles for evalu 
ation between you and the representative: of FDIC, 


(ieretore, om behalf of William s. Bemnevt, L prepese 
Cme folowing: 


1. William S. Bennett will render active 
and diligent assistance to FDIC in the matter 
of collecting debts against borrowers of SFNB 
whose assets are known or discoverable by im, 
particularly those borrowers as to whom Bennett 
had originally received See WIrieu y . 


2. Demnett Would exmectuto rpeceive, agaist 
asserted obligations of FDIC against him, some 
PrO@ratias eredit out of ae iS comrecceson of money 
or assets which FDIC makes as a result of his 
efforts, or of information furnished by pa eat 
had been suggested that for every dollar HDIC 
collects (either in money or assets), under such 
circumstances, half of such amount would be 
credited as an allowance efeimot PDIG's claims 
against Bennett with this further enc an alison 
Bennett would have the right to allocate such 
credit against a particular claim or Cliaino or 
his own choosing, since there is a divergence 
of opinion as to the extent of Bemmet Tits Mma Tit y 
tO” mC 4 


3. In the meantime, a moratorium would be 
in substantial effect as between FDIC and 
Weminett’ FDEC would not Press Jany existing 
claims to trial against him and would defer or 
otherwise drop from any court calendar any 
Pendime motions for Summary judgment, or the 
equivalent, involving Bennett and would not 
require, until receipt of further NOC sd Coie ol. 
the filing of any further Dleaciessinvany of 
the pending actions. Similarly, Bennett would 
grant to FDIC an extension of the statute of 
limitations in relation to any Claim Mew in the 
possession of FDIC against him but not as yet 
documented by the filing of a lawsuit with the 
Same force and effect as though the applicable 
statute of limitations would thus relate to the 


lette 


Gate vet thie writing. 


opine time: your Views are In accord wit the foregoing, 
pevteme me vo bey 


Yours Wery truly, 


JAMES MARTIN MacINNIS 


Peek ROVE : 


WILLIAM S. “BENNETT 


Pols Ouse sSanewmiiaemcoumse! form BENNETT wrote a 
r dated September 21, 1966, reading as follows: 


Miomeases. Swartz, Esquire 
Emensong Bronson's& MeKinnon 
Attorneys at Law 

eo) GCefifornia Simret 

Sem Umancisco, California 


Dear Tom: 


I have received other motions for summary judgments 
Wivuhn Copies of propesied orders from other members of 
your @£iice in matters involving William S. Bennett. 
ipewmumser Of files, claims and motions stemming from 
these matters is so overwhelming that I cannot 
segregate one from the other without a considerable 
expenditure of time and effort. 


Tene nemt hat, wailesyour client, FDIC, is considering 
PiecE peep One I Trorverced youmrecently recearding a 
NeRevOr une NOmedverse aculon resoecting Mr, Bennett 
tee be Tinalazed, 


Hycontinue to be hooeful that Bennett's cooperation 
Will be of sufficient practical value to permit 
mec esau OlmOl Our plan. 


Thanking you again for your courtesy, believe me to be, 


Yours Very) Cel, 
JAMES MARTIN MacINNIS 


On October 5, 1966, the counsel for plaintiff wrote 
Bhe following letter: 


temes Mearntin Macinnisy Esa. 
VOLscalieornia Sureev, oulte 202 
Sempirencisco, California 94108 


Dear Jim: 
i Cpe chillis. clei en ie ieteee( 0.6). ) 


Il have forwarded to and discussed with the 
Pon che proposal which you and Willswam SS. Benmett 
Mave made for a moratorium with respveet to litigation 
eiemoeder Collection matvers in w@eturm’ for certain 
services to be rendered by Mr. Bennett. I have been 
miourucLed by the DEC Lomadvise you that such a 
proposal is not acceovtable to it and that they are 
Soviagving CO puree such colmecvion wemedies! asrit 
deems necessary to effect a maximum recovery for the 
Reeet Versi, sacludime Ghose agains, Mery Bennett. 


While I appreciate your problem and the anparent 
Peods ventions of Mr, Bennett, I am nevertheless” bound 
Ee ene FODC, 


You meyepemeseumed, however, that we will not 
take the default of Mr. Bennett in any proceeding 
without first having given him notice and adequate 
time to respond. We will continue to route all these 
Miacusie yORrmOolluTree UNuLl instructed ot herwdse, 


woums Very olay 


GHOMAS B. SWARTZ 


In the meantime, and prior to October 5, 1966, the 


Seiarivait had been ordered by the court below, the date HONORABLE 
peer icti Co. MATES residing; to prosecute motions for summary 
mecd@mentl an awWreat numoer of cases of similar import, all of 
fomciewere pending before the same judge, for the purpose of 
Pm pecciting the multiplicity of lawsuits then existing. 
in other caseseeinvoelving Gimilar subject matters, 
BENNETT had maintained that a number of alleged Continuing 
Pai-amerese caring his Sherature were, in facty Spurious and 
feme COCcuUmMentS relating to other obligations which had been 
moar ooemlywsunoplemenced oy material relating to specific 
BubStantial loans outside the knowledge of BENNETT; ia 
it ime: actvon imethe eowrt below entieded UNITED STATES OF 
AMERICA v. SILVERTHORNE and BENNETT, No. 40467 thereiny BENNETT 
mccesstutliy, im relation to numerows, counts, of the Indictment, 
moo llsished thas combention as being the Mact; of a sheaf of 
BO-caliled "Continuing Guaranties", peeeine EENeaia > cuenature, 
me but 2 selliteryefew conteim material imeerted by SILVBRTHORNE 
Without BENNETT's knowledge or consent. | 
AGGicional jy and Miore winportvantiy, there 
peemocecimI ne hOCucCea UO OVLCen Ce in Vie seme criminal 
case a document executed by a Vice-President of the 
now defunct SAN FRANCISCO NATIONAL BANK, ourporting 
to release BENNETT from all Of gsmien Cb la pat tons. 2s 


document reads as follows: 


ean el 65 


ne, wart woeberton 

San Francisco National Bank 
E00 California Street 
Peayicancisico, Califormuia 


Dear Mr. Atherton: 


AS per your request, I am enclosing herewith, the 
Original Title Policy in the amount of $170,000.00 
insuring the undersigned on the Novak, McNutt trans- 
action in Marin County, five various Mecteus or 
correspondence between the title companies and the 
undersigned, in reference to the Novak deals and six 
Original recorded trust deeds in favor of themunder= 
Sigmed, signed by Novak, with an assignment of each 
of the trust deeds from the undersigned to the San 
meemecrsco National Bank. 


You further reauested that I assign over to the San 
Mrancisco National Bank the $550,000.00 Trust Deed 
which Mr. McNutt caused to be Recordea “in fawor of 
the undersigned. This assignment is enclosed herewith 
AsO, With the understanding that upon sect epiae tne 
trust deeds over to San Francisco National Bank and 
turning. over of my files and records to the bank, the 
undersigned William S. Bennett is to be relieved of 
any and all liability, past or Putter ein sconneer ion 
with these loans or any Of the loans where secumity 
was taken and assigned to the bank. e 


You also requested assignments on the Claitor PLOperimies,, 
but since I previously turned over my files to the bank 
enwcne Claitor loans, I am unable to Drepere the assign= 
ments; however I will sign the Sassi 2MMents 1h vou have 
them prepared and I will assign them to the bank based 

on the same agreement as the above stated, 


Thank you. Please Sign acknowledgement and Re@eipt of 
this letter and documents, 


‘Sincerely, 


WILLIAM S. BENNETT 


s/_ ARTHUR ATHERTON 
SAN FRANCISCO NATIONAL BANK 
1~7-65 
OA ie 


Copies of the document last above mentioned have been 
filed (over objection) as separate defenses in the court below 
in numerous of the other cases upon alleged Continuing 
Guaranties which have mot wet been broewment Ho Calad., 

BENNETT possessed a sufficient defense ee the 
plaintiff's complaint had he been allowed to present it. 

It is respectfully praved that the circumstances shown 
by the correspondence alone (all of which were filed with the 
court below), when added to the faeG of the enemmity of “Une 
existing judgment, should have impelled the court below to grant 
EPIEtT?Y the relief sought. 

To saddle him with an obligation SO well in excess of 
$400,000.00 would thus seem to fit the cliche of an "abuse of 


meascretion". 


It is hence respectfully requested that the summary 
judgment of the court below be set aside and that. the appellant 
be permitted to present his defense upon a trial. . 


DATED.» October 27, 1967. 


wrecoecofully suomi ced, 


fa 
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4 JAMES MARTIN MaclNN 


Attorney for Appellant 
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I certify that, in connection with the preparation 
of this brief, I have examined Rules 18, 19 and 39 of the 
wmmved Staves Court of Appeals Por the Ninth Circuit, and that, 


ie my ObDim wom. them 1oreroing brief tevin full compliance with 


~ Dna - a , ' : 
ore Cu [eee BecwA? d Kav ff oa le rie 
NN NC SAMES MARTIN MacInnis ~~ 


Se Attorney for Appebitant 


those rules. 


